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to the Tax Court of the United States 
for the taxable year in respect to which 
the determination is made, the req-
uisite relationship must exist on the 
date of filing such document. If the in-
consistent position is maintained in 
more than one of such documents, the 
requisite date is the date of filing of 
the document in which it was first 
maintained. If the inconsistent posi-
tion was not thus maintained, then the 
relationship must exist on the date of 
the determination as, for example, 
where at the instance of the taxpayer a 
deduction is allowed, the right to 
which was not asserted in a return, 
claim for refund, or petition to the Tax 
Court, and a determination is effected 
by means of a closing agreement or an 
agreement under section 1313(a)(4). 

[T.D. 6500, 25 FR 12033, Nov. 26, 1960] 

§ 1.1312–1 Double inclusion of an item 
of gross income. 

(a) Paragraph (1) of section 1312 ap-
plies if the determination requires the 
inclusion in a taxpayer’s gross income 
of an item which was erroneously in-
cluded in the gross income of the same 
taxpayer for another taxable year or of 
a related taxpayer for the same or an-
other taxable year. 

(b) The application of paragraph (a) 
of this section may be illustrated by 
the following examples: 

Example 1. A taxpayer who keeps his books 
on the cash method erroneously included in 
income on his return for 1947 an item of ac-
crued rent. In 1952, after the period of limita-
tion on refunds for 1947 had expired, the 
Commissioner discovered that the taxpayer 
received this rent in 1948 and asserted a defi-
ciency for the year 1948 which is sustained by 
the Tax Court of the United States in 1955. 
An adjustment in favor of the taxpayer is au-
thorized with respect to the year 1947. If the 
taxpayer had returned the rent for both 1947 
and 1948 and by a determination was denied 
a refund claim for 1948 on account of the rent 
item, a similar adjustment is authorized. 

Example 2. A husband assigned to his wife 
salary to be earned by him in the year 1952. 
The wife included such salary in her separate 
return for that year and the husband omitted 
it. The Commissioner asserted a deficiency 
against the wife for 1952 with respect to a 
different item; she contested that deficiency, 
and the Tax Court entered an order in her 
case which became final in 1955. The wife 
would therefore be barred by section 6512(a) 
from claiming a refund for 1952. Thereafter, 

the Commissioner asserted a deficiency 
against the husband on account of the omis-
sion of such salary from his return for 1952. 
In 1955 the husband and the Commissioner 
enter into a closing agreement for the year 
1952 in which the salary is taxed to the hus-
band. An adjustment is authorized with re-
spect to the wife’s tax for 1952. 

[T.D. 6500, 25 FR 12033, Nov. 26, 1960] 

§ 1.1312–2 Double allowance of a de-
duction or credit. 

(a) Paragraph (2) of section 1312 ap-
plies if the determination allows the 
taxpayer a deduction or credit which 
was erroneously allowed the same tax-
payer for another taxable year or a re-
lated taxpayer for the same or another 
taxable year. 

(b) The application of paragraph (a) 
of this section may be illustrated by 
the following examples: 

Example 1. A taxpayer in his return for 1950 
claimed and was allowed a deduction for de-
struction of timber by a forest fire. Subse-
quently, it was discovered that the forest 
fire occurred in 1951 rather than 1950. After 
the expiration of the period of limitations 
for the assessment of a deficiency for 1950, 
the taxpayer filed a claim for refund for 1951 
based upon a deduction for the fire loss in 
that year. The Commissioner in 1955 allows 
the claim for refund. An adjustment is au-
thorized with respect to the year 1950. 

Example 2. The beneficiary of a testa-
mentary trust in his return for 1949 claimed, 
and was allowed, a deduction for deprecia-
tion of the trust property. The Commissioner 
asserted a deficiency against the beneficiary 
for 1949 with respect to a different item and 
a final decision of the Tax Court of the 
United States was rendered in 1951, so that 
the Commissioner was thereafter barred by 
section 272(f) of the Internal Revenue Code of 
1939 from asserting a further deficiency 
against the beneficiary for 1949. The trustee 
thereafter filed a timely refund claim con-
tending that, under the terms of the will, the 
trust, and not the beneficiary, was entitled 
to the allowance for depreciation. The court 
in 1955 sustains the refund claim. An adjust-
ment is authorized with respect to the bene-
ficiary’s tax for 1949. 

[T.D. 6500, 25 FR 12033, Nov. 26, 1960] 

§ 1.1312–3 Double exclusion of an item 
of gross income. 

(a) Items included in income or with re-
spect to which a tax was paid. (1) Para-
graph (3)(A) of section 1312 applies if 
the determination requires the exclu-
sion, from a taxpayer’s gross income, 
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